IN THE SECOND DISTRICT

COURT OF APPEALS

STATE OF FLORIDA

JOE FRANK DAIAK, JR.,

          Appellant

vs.

STATE OF FLORIDA,

          Appellee

MOTION FOR REHEARING

COMES NOW the Appellant, Joe Frank Daiak, Jr., now appearing pro-se, having hereby dismissed his $40,000 appellate attorney, and moves this Court for rehearing of its per curiam affirmed decision, asking this Court to also use its inherent powers to consider new matters on rehearing, in the interest of achieving justice.


Beyond this case, there are very serious structural problems with the current laws of self-defense in Florida, problems that will reoccur until an appellate court rules on these issues. This case itself also suffers from “constitutionally impermissible” self-defense laws and jury instructions, and from constitutionally deficient beyond-a-reasonable-doubt instructions. In addition, there are cases that were decided during the pendency of this appeal which should have been considered, but were overlooked by this Court: Smiley, Novak, Rodriguez, Behanna, and Heckman.



SUMMARY

I.
The self-defense jury instructions given were “constitutionally impermissible;” fundamentally flawed; and structurally unsound. (Smiley, Novak, Harvey).


            The trial court wrongly instructed on self-defense laws that had not come into effect at the time of the alleged crime (Smiley). One of these instructions was very recently found to be fundamental error (Novak). The standard jury instructions given failed to instruct on the “defense of home / castle doctrine;” failed to instruct that a “presumption of fear” gave any right to use force in self-defense; failed to instruct that the “presumption of fear” applied if someone “was in the process of unlawfully and forcefully entering” a residence; failed to instruct “and does not have a duty to retreat” before an imminent threat; failed to instruct the “presumption of fear” applied to fear of “peril of” death; and the non-deadly force instruction “brought a gun-to-a-fistfight,” permitting deadly force in a non-deadly instruction.






II.       A judgment of acquittal should have been granted, the State unable to prove the LEO’s “were in the lawful performance of 
their duties, in a non-arrest scenario,” when they opened the front door, without a warrant, at 1:07 AM, some 56 minutes after their initial response at 12:11 AM; too long a period of time to qualify as an exigent circumstance to negate the need to obtain a warrant before entering a private home at night. Rodriquez / Tillman, Payton v. New York, F.B., Riggs. The judgment of acquittal 
should also have been granted because the required standard is “actual”
knowledge of LEO’s, not the “should have known” standard argued by the State. In addition, the State could not prove the “aggravated” part of an aggravated assault; the victims never saw a gun, the State found no bullet slugs or gunpowder residue; no proof was given that a gun in evidence had ever been fired, or was capable of being fired.

III.    The beyond-a-reasonable-doubt instruction given by the prosecutor (“a strong belief”) and by the trial court (“whether or not he was justified”) were “misdescriptions of the burden of proof which vitiated all of the jury’s findings”; and were plain error, “fundamental error,” and per-se reversible error. Merlos, Murray, Sullivan v. Louisiana.

IV.    The prosecutor poisoned the jury well, closing with an egregiously “sinister influence,” saying, “He was Baker-Acted, like he told you. He was suicidal…and the professionals at the hospital made sure he was no longer suicidal” (T-876). Neither the defendant, nor anyone else had ever told the jury he had been Baker-Acted, and the judge had specifically forbidden any mention of it (T-795-7). Yet, the prosecutor closed with this “sinister influence,” something never in evidence. In fact, the defendant had testified, and demonstrated at length, that he had not been suicidal, that he had merely done a quick visual inspection of his legal revolver, with the cylinder slung open. No hospital professional, or anyone, testified that he was suicidal, yet t
the prosecutor closed with this “He was Baker-Acted, like he told you,” destroying his credibility and questioning his sanity, Defritus, Oglesby, Carlile.


In fact, he was Backer-Acted by a deputy who had never seen him, or talked to him, in “lieu of arrest.”  The deputies had entered his home at 3:30AM without a warrant, shattered his front door, set off a bomb (a flash-bang bomb) two feet from his head; beat him, hand-cuffed him and hog-tied him, but did not “arrest” him until he got out of the hospital 18 days and $38,000 later. The deputies never told the hospital that he had just had a bomb set off next to his head, and never mentioned the SWAT team raid; merely saying that he was suicidal because he had shot at deputies, and had supposedly pointed a gun at his head.  But nothing about the Baker-Act was ever said to the jurors until the prosecutor’s closing outburst.
This Court may have overlooked the following:

As to the judgment of acquittal argument  that the State failed to prove that Mr. Daiak had knowledge of the identity of the LEO’s, the required element of knowledge is “actual” knowledge,  not a “should have known,” or “reasonably should have known” standard of knowledge.  None of the LEO’s ever saw Mr. Daiak, or a gun, and Mr. Daiak testified that he never saw who had opened the front screened entry door, at one-in-the-morning, during Hurricane Frances, on September 5, 2004;  persons that he believed to be nighttime home-invaders.  The sole evidence which would have shown that Mr. Daiak had any knowledge of LEO’s was that a Deputy McVey said that he had identified himself, verbally.  The LEO’s never talked to him on a
telephone, nor had the 911 call come from Mr. Daiak’s home.  Donna Vaillancourt, in that small portion of her testimony that is actually not missing from the trial transcript (T-569), testified that she had only taken a split-second glance into the bedroom, and that she had not said a word to Mr. Daiak, about anything at all.  Deputy McVey testified that the deputies had come on foot, with no patrol cars, sirens, lights or loudspeakers (T-246-7), and that heavy bands of rain and gusty winds were occurring (T-237), as Hurricane Frances came into town.


Thus, the State’s evidence that Mr. Daiak had “actual” knowledge that the persons who had opened his front door were LEO’s was insufficient to send this case to the jury.  The scant evidence of knowledge that was presented may have been a “reasonably should have known” standard of knowledge of LEO’s, but a “should have known” is not the standard of law here, not an element of the charged crime, aggravated assault on a LEO.  The judgment of acquittal should have been granted, the State unable to prove that Mr. Daiak had actual knowledge that the persons at his door, during Hurricane Frances, were Law Enforcement Officers.

Indeed, in the State’s  Traverse to Mr. Daiak’s Amended Motion  to Dismiss (3.190 ( c ) (4)), the State only argued that Mr. Daiak “should have known” they were LEO’S, the wrong standard of  law; and the Motion to Dismiss should have been granted, and should be ordered to be granted, by this Court.  While the State argued in its sworn traverse that Mr. Daiak “should have known” it was LEO’s because of the “testimony” of Dennis Hancock, in actual fact Dennis Hancock had made no “testimony” of any kind to anybody, at the time of the State’s traverse to the Motion to  Dismiss.
Dennis Hancock had made no statement to LEO’s, or to the State; nor had he been the one to call 911. The State used non-existent “testimony” to argue a “should have known” standard; the Motion to Dismiss should have been granted.
  
  In accordance with this Court’s decision in Rodriguez v. State.  964 So.2d 833 (Fla.2d DCA Feb. 2007), decided during the pendency of this appeal, a judgment of acquittal should have been granted, on the basis that the State could not prove the required element that the LEO’s were in the lawful performance of their duties in a non-arrest scenario, when they opened the front screened entry door without a warrant to “see better inside,” at about 1:07AM, some 56 minutes after their initial response at 12:11AM, a violation of the Fourth Amendment, Payton v. New York, 100 S.Ct. 1371 (1980), (T-231, 273, 276, 378, 415, 461).  If the LEO’s had rushed into the house at 12:13, or 12:15AM to “help” a perceived medical emergency, it may have qualified as an “exigent circumstance” to negate the need for a warrant; Riggs n. State, 918 So.2d 274 (Fla.2005).  However the LEO’s waited 56 minutes, until 1:07AM, before they opened the front door.  They had time to get machine guns, but they did not obtain a warrant first, and therefore were “not in the lawful performance of their duties in a non-arrest scenario.”  As in Rodriguez’s cite to F.B.  v. State, 852 So.2d 226 (Fla.2003), this error can be raised for the first time on appeal. 

            Next, as to the “It’s a telephone!” remark by the State in closing, about a small object in a small photograph, this Court may have overlooked that the State failed, on appeal, to prove, or even to argue, that this objected-to-trial error was a harmless error, as required by DiGuilio v. State, 491 So.2d 1129 (fla. 1986) and Chapman v. California, 87 S.Ct.824 (1967).


This remark, this testimony by the prosecutor that Mr. Daiak did have a telephone in his bedroom, destroyed Mr. Daiak’s credibility in this circumstantial evidence “swearing-contest,” where the alleged victim never even saw Mr. Daiak. The prosecutor’s testimony occurred literally in the last seconds of her final closing argument (T-879).


Mr. Daiak had testified that he had no telephone in his bedroom at the time he believed his home was under attack, and he had stated the same in his Motion to Dismiss, 3.190 (c)(4), filed fifteen months before his trial.  The prosecutor never asked him to explain why a photograph, taken about five hours later, showed a cordless telephone (not on a base station).  If Mr. Daiak had been asked about that photograph, he would have testified that it was possible that he had gotten his cordless telephone from its base station, on the other side of his home, sometime between the warrantless entry at 1:07AM, and the warrantless entry at about 3:30AM.


Not only did the prosecutor’s testimony “It’s a telephone!” harm Mr. Daiak’s credibility as to if he lied about having a telephone, it caused great harm to his credibility as to why he did not call 911, as the prosecutor argued in closing that he should have done (T-879), and great harm to his credibility as to why he did not answer the telephone.  While the prosecutor in her opening statement said that the LEO’s had repeatedly telephoned Mr. Daiak’s home (T-157), the State put no telephone records into evidence, and used hearsay testimony that telephone calls were actually made, never bringing to the witness stand the deputy alleged to have made these unanswered telephone calls.


Thus, the prosecutor’s own testimony that Mr. Daiak did have a telephone in his bedroom, at the time of this incident, bolstered the prosecutor’s claim that Mr. Daiak should have answered the telephone, when in fact the State never presented evidence that those calls had been made.  All the prosecutor had to do was to show that photograph to Mr. Daiak when he was on the witness stand, to ask him to explain it.  She chose not to do so, however, and then herself identified a photograph of a cordless telephone at the very end of the State’s case, without an opportunity for Mr. Daiak to ever explain that the cordless telephone was not there at the time of the incident.


Mr. Daiak’s trial attorney did in fact preserve this issue for appeal, and did in fact ask the trial court to reopen the case, so that Mr. Daiak could again take the witness stand, to answer the prosecutor’s claim that he had a telephone at the time of the incident.  It was an abuse of judicial discretion not to re-open the case, under these circumstances.


Hence, on appeal, the State did not satisfy its duty under DiGuilio and Chapman to prove beyond a reasonable doubt that this preserved error was a “harmless error,” in the circumstantial evidence “swearing contest.”

It was “constitutionally impermissible,” a violation of Article X, Section 9, of the Florida Constitution, and of the constitutional prohibitions against ex post facto laws to instruct the jury on the self-defense laws in section 776.013 (2005), Fla. Stat., laws that did not exist at the time of the alleged crime.  The jury was instructed with standard jury instructions 3.6(f) (2006), “Justifiable Use of Deadly-Force,” which derives from section 776.013, which did not become effective until October 1, 2005; some thirteen months after the alleged crime on September 5, 2004.  The retroactive application of section 776.013 was ruled to be “constitutionally impermissible” by the Florida Supreme Court in a case decided during the pendency of this appeal, Smiley v. State, 966 So.2d 330, 337 (Fla. Jun 7,2007). The Supreme Court answered the certified question of the Fourth DCA in the negative, “DOES SECTION 776.013, FLORIDA STATUTES (2005) APPLY TO CASES PENDING AT THE TIME THE STATUTE BECAME EFFECTIVE?”  This was not a harmless constitutional error, in that section 776.013, as applied through the jury instruction, actually made it easier for the State to disprove the justifiable use of deadly force in a home, compared to the laws in effect at the time of the alleged crime in 2004, for the reasons discussed below.

The new law, section 776.013 added a qualification that did not exist in 2004, that the defendant “not be engaged in unlawful activity,” before he had a right to use deadly force in self-defense, without first retreating (776.013) (3)).  This wrongly added “unlawful activity” instruction (T-900) was itself very recently (February 6, 2008) found to be “fundamental error,” 

and reversible without an objection at trial, by the Fourth DCA, 

in Novak v. State, 33 Fla. Law Weekly D-431 (Fla. 4th DCA Feb. 6, 2008), a case now controlling law in Florida:

     “Defendant also argues that the jury instruction imposing a “duty to retreat” on a defendant who employs self-defense while “engaged in unlawful activity” was confusing under the circumstances, because the defendant was not engaged in any unlawful activity other than the crime for which he asserted the justification…A jury charged with the “unlawful activity” instructions might confuse the charged crime with “unlawful activity” that precludes the justification of self-defense unless   the defendant has retreated”. (Novak).

DOES THE SECOND DCA NOW FIND CONFLICT WITH NOVAK?




The real problem with the “unlawful activity” instruction is that the defendant, Mr. Daiak, was on trial for, and was convicted of, an “unlawful activity,” the crime for which he had been charged. The undefined nature of the “unlawful activity” instruction negated the jury’s ability to find him justified in using deadly force, in self-defense, unless he had first retreated.




Next, both the State and the trial court gave constitutionally deficient instructions on the beyond-a-reasonable-doubt burden of proof.  “A misdescription of the burden of proof vitiates all of a jury’s findings,” Sullivan v. Louisiana, 113 S.Ct. 2078 (1993), and is a structural error, per-se reversible, without an objection at trial (at 2082); see Murray v. State, 937 So. 2d 277, 280 (Fla. 4th DCA 2006).

First, the State wrongly instructed in closing:


“An abiding conviction.  What is that?  A strong belief.  If you strongly believe that he’s guilty, then you have no reasonable doubt.  That’s it.  A strong belief.” 
(T-877)


A “strong belief” misdescription of the beyond-a-reasonable-doubt standard has been “plain error,” reversible on appeal without an objection at trial, since at least 1993: Merlos v. U.S., 8 F. 3d 48 (D.C. Cir. 1993), relying on Sullivan v. Louisiana.


The trial court not only failed to correct “a strong belief,” but instead added its own incorrect definition of the beyond-a-reasonable-doubt burden of proof, by wrongly instructing Mr. Daiak’s jurors:


“If in your consideration of the issue of self-defense, you have a reasonable doubt on the question of whether or not [sic] the Defendant was justified in the use of deadly force, you should find the Defendant not guilty. However, if from the evidence you are convinced that the Defendant was not justified in the use of deadly force, you should find him guilty…” (T-901-902).


These wrongly added words, “or not,” result in an “utterly meaningless” description of the beyond-a-reasonable-doubt burden.  The jurors were instructed by the trial court to find the Defendant not guilty, whether he was justified in using deadly force, or whether he was not justified in using deadly force. If the jurors had followed this instruction, they would have been required to find Mr. Daiak not guilty, which they did not. The next sentence of this instruction told the jurors to find him guilty, if he was not justified in the use of deadly force; so that the jurors were told both to find Mr. Daiak “not-guilty,” and to find Mr. Daiak “guilty” if he was not justified in the use of deadly force.


This wrongly added “or not” resulted in an utterly meaningless misdescription of the burden of proof, vitiating all of a jury’s findings” and requires a reversal for a new trial. 


“a violation of [Mr. Daiak’s] Firth and Sixth amendment rights to have the charged offense proved beyond a reasonable doubt…an error not subject to a harmless-error analysis because it “vitiates all the jury’s findings.” Neder v. U.S., 119S.Ct. 1827 (1999), citing to Sullivan v. Louisiana.


And,


“There being no jury verdict of guilty beyond-a-reasonable-doubt, the question whether the same verdict of guilty beyond-a-reasonable-doubt would have been rendered absent the constitutional error is utterly meaningless. There is not object, so to speak, upon which the harmless error scrutiny can operate.” Sullivan v. Louisiana, 113S.Ct. 2078, 2082 (1993).


Here, jurors were forced to choose between contradictory standards, (1) that if they had a reasonable doubt about his claim of self-defense, they should find him not-guilty, (2) if they did not have a reasonable doubt about his claim of self-defense, they should find him not-guilty. The jurors were instructed that whether he was justified, or whether he was not justified in the use of deadly force, they should find him guilty, and not-guilty, an impossible instruction.


“When jurors have been left the option of relying upon a legally inadequate theory, there is not reason to think that their own intelligence and expertise will save them from that error.” Griffin v. U.S., 112S.Ct. 466 (1991). Quoted in 
Murray v. State, 937 So.2d 277 (Fla. 4th DCA 2006), at 280.


Guidance to the meaning of “whether or not” comes from the authoritative Fowler’s Modern English Usage, 3rd edition (1996). Page 843: (Here, Fowler’s example, using “[there],” is replaced by “[justified in using deadly force]”)


“Whether he was justified in using deadly force, or was not justified in using deadly force, “easily yields by ellipsis,” whether he was justified in using deadly force or not,” and that by transposition, “whether or not he was justified in using deadly force.” (Fowler’s, at 843)


Thus, when the trial court wrongly added “or not,” as in other Pasco County cases, Mr. Daiak’s jurors were instructed:


“If you have a reasonable doubt on the question of whether the Defendant was justified in the use of deadly force, or was not justified in the use of deadly force, you should find the Defendant not guilty.” (T-901, paraphrased)


If the jurors had followed this instruction on the beyond-a-reasonable-doubt standard, they would have been required, by law, to find Mr. Daiak not guilty.  Since they did not find him “not-guilty,” they could have “followed the law spelled out in these instructions…for 200 years we have agreed to a constitution and to abide by the law” (T-913); the very last words of the black-robed judge to the jurors, before jury deliberation.


The trial court’s error here was an aggravated error, because Mr. Daiak’s trial counsel had earlier requested a stronger burden of proof instruction on self-defense, that the jury be instructed that the State had the burden of proving that Mr. Daiak did not act in self-defense (T834). The court refused to do so, saying, then correctly, that:
    “We have an instruction that if…you have a reasonable doubt on the

    question of whether the Defendant was justified in the use of deadly force,

    you should find the Defendant not guilty”. (T-835).

         Then, the court went on to add:

    “I will, for the record, state that the Florida Supreme Court knows what

     it’s doing, and when they approved the jury instruction, that they do

     adequately state what the burden of proof is for justifiable use of deadly

     force” (T-835).


    Unfortunately for Mr. Daiak, the instruction actually given to the jury (T-901) did not “adequately state what the burden of proof is for justifiable use of deadly force,” the trial court wrongly adding the misleading words “or not,” to instruct the utterly meaningless “whether or not [sic] the Defendant was justified in the use of deadly force” (T-901).




This error requires reversal, per Sullivan v. Louisiana.




Mr. Daiak’s defense of self-defense in his home was severely harmed by the constitutionally impermissible use of jury instructions based upon section 776.013 (2005), for a 2004 alleged crime. The new self-defense laws and jury instructions have a “gap,” a “missing link,” between the “presumption of fear” in section 776.013(1), and any right to actually use any force in self-defense in one’s “dwelling, residence, or occupied vehicle” [“DROVE”], an expression which has now replaced the very word “home,” in the “Home Protection” laws of Florida. While section 776.013(1) gives a “presumption of fear,” and “no duty to retreat,” if someone was breaking

into your “DROVE,” or had broken into your DROVE, the instruction implementing section 776.013(1) does not go on to give any right to use force in self-defense in your DROVE, as a result of that “presumption of fear.”



There should be, but, but there is not, any connection, any link, between the “presumption of fear,” and any right to use force in self-defense, as a result of that “presumption of fear.” The Second DCA, in dicta in Jenkins v. State, 942 So. 2d 910,914 (n. 5) (Fla. 2d DCA 2006), stated that a “presumption of fear is sufficient to justify the use of deadly force,” but nowhere in section 776.013’s jury instruction, is there any such linkage between a “presumption of fear” and any right to use force in self-defense, if someone is breaking into a residence.




And section 776.013(3) (2005) is of no help, if one is attacked in his home, as by its very terms, as recently pointed out by this Court, during the pendency of this appeal, section 776.013(3) only permits the use of force in self-defense, in “any other place [i.e., other than a dwelling, residence, or [occupied] vehicle…”Benhanna v. State, 32 Fla. Law Weekly D-2909 (Fla. 2d DCA Dec 7, 2007).




Thus, neither section 776.013(3), nor section 776.013(1), permits the use of deadly force in self-defense in one’s home. Section 776.013(3) only applies to “any other place,” but not to a dwelling or residence; and section 776.013(1) only permits a “presumption of fear” and “no duty to retreat” in one’s residence, but does not go on to permit any use of deadly force in self-defense in one’s home.

And the “defense of home” common-law, “castle doctrine” was deleted from jury instruction 3.6(f); therefore leaving a missing gap in Florida’s self-defense laws, no right to use force in self-defense in one’s residence.

The next structural problem with the standard jury instruction 3.6(f) (2006), a problem which severely compromised Mr. Daiak’s defense of self-defense in his home, and a problem which will continue until addressed by appellate courts, is that the entire long-term, common-law, “castle doctrine” was deleted on May 25, 2006, by the Florida Supreme Court. See In Re Jury Instruction, 930 So. 2d 612, 616 (Fla. 2006).

The new self-defense laws, section 776.013 (2005), were designed to expand the right of self-defense, without first having a duty to retreat, to locations other than the home, to areas beyond one’s home, beyond one’s “castle.” There was no legislative intent to abrogate the existing common-law castle doctrine, as presented since at least 1985, in Florida’s standard jury instruction on self-defense. Yet, inexplicably, this common-law “defense of home” clause was deleted from the standard jury instructions in 2006, to the great detriment of Mr. Daiak, and of anyone else who acts in self-defense when attacked in his home. This is the major structural error in the new standard jury instruction 3.6(f), an error, an omission of the “defense of home” instruction. While Mr. Daiak’s alleged act in self-defense occurred in 2004, while the “defense of home” clause still prevailed, his jurors never heard, or read, the long term, common-law, castle doctrine, the now deleted “defense of home” instruction.


The next structural problem in the standard jury instruction 3.6(f) (2006), used at this trial, is that the instructions failed to inform the jurors that section 776.013(1) (A) gave a “presumption of fear” if someone “was in the process of unlawfully and forcefully entering” Mr. Daiak’s residence, as Mr. Daiak had testified that he believed was happening, present-tense, in the process of occurring, at one in the morning during Hurricane Frances. Instead, the Court failed to instruct that the “presumption of fear” if someone either “was in the process of unlawfully and forcefully entering, or had unlawfully and forcibly entered,” present-tense, or past-tense. The jurors at Mr. Daiak’s trial only heard, and read, that the right to have a “presumption of fear” applied if someone “had unlawfully and forcibly entered,” thus negating Mr. Daiak’s defense of self-defense, that he believed that a break-in into his home was in progress, not that a break-in had already occurred.


To illustrate that this is a structural error, note the use of both “forcefully,” and “forcibly,” in section 776.013(1) (A), compared to standard jury instruction 3.6(f) (2006).

The Second DCA, in Heckman vs. State, 32 Fla. Law Weekly D-2906 (Fla. 2d DCA Dec 7 2007), decided during the pendency of this appeal, stated:
“Thus, a person is immune from criminal prosecution for the use of     deadly force against another person he knew had unlawfully and forcibly   entered his dwelling, or was in the process of such entry.” (Heckman at 2907, applying sections 776.032 to section 776.013).



Per Heckman’s holding, Mr. Daiak should be immune from prosecution, and his Motion to Dismiss should have been granted, as Mr. Daiak believed that intruders were in the process of breaking into his home, and in fact, the opening of his front entry screened door (without a warrant) by the LEO’s was an unlawful breaking. (Rodriguez, citing to Johnson v. State, 395 So. 2d 594 (Fla. 2d DCA 1981) (which cites to Benefield v. State, 160 So. 2d 706 (Fla. 1964).)


However, the Heckman analysis by this Court was based on section 776.013 (1) (A), not on jury instruction 3.6(f) (2006), since Mr. Heckman had not yet gone to a trial. While the law itself, section 776.013 (1) (A) contains the words “was in the process of unlawfully and forcefully entering,” jury instruction 3.6(f) (2006), used at Mr. Daiak’s trial, does not contain the words “was in the process of unlawfully and forcefully entering,” a break-in in progress, the danger which Mr. Daiak testified that he was acting in self-defense against.



While the jury instructions are not the law, these instructions are all that a jury will ever hear, or read, about the law itself; the statutes not being supplied to the jurors. At Mr. Daiak’s trial, and in all other self-defense trials in Florida which use these structurally flawed standard jury instructions, jurors will never hear, or read, that section 776.013’s “presumption of fear” applies to a break-in in progress, present-tense, happening now; will never hear, and have never heard, these nine (9) missing words, “was in the process of unlawfully and forcefully entering.”


“The Florida Standard Jury Instructions were designed to eliminate – or

minimize – juror confusion concerning the applicable law in criminal cases. The instructions were researched and formulated by a committee of experts and then reviewed by this court in an effort to eliminate imprecision. The changes were designed above all to be accurate and clear, and thus to withstand appellate scrutiny.” [Perriman v. State, 

731 So. 2d 1243, 1276 (Fla. 1999)]

    And,

"Because committees, after all, sometimes construct camels, instead of   race-horses." [Harvey v. State, 448 So. 2d 578 (Fla. 5th DCA 1984), 

referring to the Supreme Court Committee on Standard Jury Instruction; a case with one missing word.]

Next, the standard jury instruction 3.6(f) (2006) applied at this trial, “constitutionally impermissibly” applied at this trial, for an alleged crime in 2004, and at all other trials in Florida, fails to inform the jurors that section 776.012 (2005) includes the vital phrase, “and does not have a duty to retreat,” before using deadly force to prevent imminent death, or to prevent the imminent commission of a forcible felony. The Florida Legislature added this clause, these words, “and does not have a duty to retreat” to section 776.012 on October 1, 2005, yet those eight important words, an important right, do not appear in standard jury instruction 3.6(f) (2006), Justifiable Use of Deadly Force”.
This was not a harmless error, as Mr. Daiak testified that he used force, warning shots into his own sofa, to prevent the imminent commission of a forcible felony, aggravated battery; which he believed was going to occur from unknown intruders breaking into his home. (The trial court wrongly defined “aggravated battery” to the jury (T-902), as a battery “causing great bodily harm…with the use of a deadly weapon;” Mr. Daiak could not have known if the intruders had a deadly weapon, as he testified that he never saw them).


It is only section 776.012 (2005) that permits, justifies, the use of deadly force to prevent imminent death; section 776.013 use of force clause does not apply to imminent death, or the imminent commission of a forcible felony.


This error negated the ability of Mr. Daiak’s jury to find that he was justified in using deadly force against an imminent threat, unless he first retreated, as the 3.6(f) (2006) instruction given failed to include “and did not have a duty to retreat.” The omission was emphasized, to the harm of Mr. Daiak’s defense of self-defense, when the State twice opined in closing that Mr. Daiak should have remained in his bedroom, and fired warning shots from his bedroom, instead of going to his own front door of his own home (T-873), to defend himself against what he believed to be nighttime, hurricane, intruders, in the process of unlawfully and forcefully entering what-used-to-be-called his “home.”


Next, the standard jury instruction given, 3.6(f) (2006), are missing two important words, “peril of,” missing from the clause “fear of imminent peril of death,” in section 776.013(1). The missing “peril of” is important, expanding one’s right to a presumption of fear to a place one step removed from “imminent death.”  An example:


“A man with a knife who is 30 feet away, puts you in fear of 

     imminent peril of death, soon.”

“A man with a knife who is 3 feet away, puts you in fear of imminent

     death, right-now.”

Or, in Mr. Daiak’s case, the missing “peril of” instruction may have been compounded when the prosecutor said in closing, twice, that Mr. Daiak should have remained in his bedroom, and fired warning shots from there, instead of going to his own living room to confront the threat he believed to be at his front door (T-873). Did his “presumption of fear” apply if someone was at the front door, a fear of “imminent peril of death,” or did he have to wait until the intruders were at his bedroom door, to have a fear of “imminent death?”

The next structural problem with the standard jury instructions on
self-defense is that section 776.013’s “Justifiable Use of Deadly Force” was
wrongly applied to instruction 3.6(g) (2006)’s “Justifiable Use of Non-

Deadly Force.” There is nothing in section 776.013 that would indicate that
this section is applicable to the use of non-deadly force, yet the Supreme
Court Committee included 776.013’s provisions on deadly force, in 3.6(g)’s
non-deadly force.


They brought a gun to a fistfight; wrongly.


While this non-deadly instruction was not given, it in fact had been requested, but denied by the court (T-201-205) on the basis that any discharge of a firearm was, by law, the use of a deadly weapon. However, the case that originated that rule, Miller v. State, 613 So. 2d 530 (Fla. 3d DCA 1993), made that ruling only in unsupported dicta, based on the specific facts in Miller. Neither Miller, nor cases citing to Miller, have ever given any support for an absolute rule that any discharge of a firearm, as into a sofa as a warning shot, must be by law the use of deadly force. Florida statutory definition is “force likely to cause death;” the jury should have been allowed to decide if a warning shot into one’s sofa, under these circumstances, was actually the use of deadly force. The warning shots were done to avoid death, a socially desirable value.
RE-STATEMENT OF STATEMENT OF FACTS
          Mr. Daiak testified that he believed that someone was breaking into his home, at one-in-the-morning, during Hurricane Frances, on September 5, 

2004, in Holiday, Florida. He yelled and screamed at them to go away, then
in fear and desperation, he fired two warning shots from his legal revolver into his sofa and one of his bookcases. The unseen intruders fled into the hurricane night, into a night where thousands of homes, two blocks away
(but not Mr. Daiak’s concrete-block home), were under mandatory 

evacuation orders, as the winds of Hurricane Frances neared the 40 mile-



per-hour mark at which all police response would cease. Not “martial law,”  

but “no law;” you would be on your own. The State’s N.O.A.A. hurricane 

map showed 39 M.P.H. winds.
Mr. Daiak found out two days later, from the hospital, that it was Pasco County Deputies who had been sneaking around his home that hurricane night; with no patrol cars, no sirens, no lights, or loudspeakers, to alert Mr. Daiak that it was anyone except looters or intruders, at one-in-the-morning. The deputies opened his front screened entry-door, without a warrant, in “order to see better inside,” about a minute before the two warning shots into a sofa were heard at 1:07 A.M. This was some fifty-six (56) minutes after the initial response of the deputies at 12:11 A.M.; a response that Mr. Daiak knew nothing about. The deputies testified that they thought they were responding to a possible suicide threat, based solely on Mr. Daiak’s fiancée’s statement that in a split-second glance, without a word being said, thought she saw Mr. Daiak pointing a handgun at his head. Mr. Daiak testified at length, and demonstrated for the jury, that he was not suicidal; that he had simply taken his legal revolver out of his Brink’s safe, and done a quick safety inspection, including opening the cylinder, and glancing at the barrel to check for any blockage. Mr. Daiak had had a concealed weapons permit since 1987.

           The deputies testified that they believed that they were at Mr. Daiak’s home, to “help” what they wrongly believed could be a suicidal situation. Yet, the deputies waited 56 minutes, to “help,” from the 12:11 AM initial response, unknown to Mr. Daiak, until they opened his front entry door at 1:07 AM, without a warrant, a minute before Mr. Daiak’s warning shots, as

he believed someone was breaking into his home. The deputies testified that

they had “exigent circumstances,” and a “barricade situation,”

so that they did not need a warrant before opening his front door. However, they waited 56 minutes, and had time to bring machine-guns with them, to “help” a man who knew nothing about the situation at all, and had gone to sleep about 12:15 AM, during Hurricane Frances.

          Mr. Daiak testified that at, what turned out to be 3:30 AM, he woke up when a bomb, a flash-bang bomb, went off two feet from his head; then he was beaten by men-in-black in military commando clothing, all with machine guns pointed at him. They hand-cuffed him, and they hog-tied him, but they did not “arrest” him, until 18 days later, when he got out of the hospital, with a $38,000 bill. Instead, “in-lieu-of-arrest,” a deputy who never had seen him or talked to him, signed a Baker-Act form, saying that

Mr. Daiak was possibly suicidal, because he had shot at deputies, and that someone thought he had pointed a gun at his head. However, the deputies never told the hospital or doctor that a heavily-armed SWAT team had just bombed, beaten, hand-cuffed, and hog-tied Mr. Daiak: It was not until two days later that the doctors believed Mr. Daiak, that a bomb had gone off next to his head, then men-in-black-with-machine-guns came into his home.

          The deputies did not have a warrant at 3:30 AM, either; some two-and-a-half hours after the 1:07 AM shots were heard. Although they had 2 ½ hours to seek a warrant, they chose not to do so, before using a battering ram to destroy a solid-wood front door, then broke out a back window with a hooligan-tool, then set off a bomb, a flash-bang bomb, two feet from Mr. Daiak’s head; and then rushed into his home to beat, hand-cuff, and hog-tie him; all without a warrant.

The evidence technician failed to find any bullet slugs, despite an
hours long, destructive search, tearing apart Mr. Daiak’s walls, drywall over

8” concrete block. The State also failed to test for gun-powder residue on
Mr. Daiak’s hands, or to test the Smith & Wesson revolver found, to see if it
had recently, or ever, been fired, or was capable of being fired. Before Mr.
Daiak testified, the only proof the State presented was that the deputies
heard what sounded like two gunshots, and that they saw the second of
what could have been a muzzle flash. They never saw Mr. Daiak, or a gun,
even though they testified that deputies with machine-guns in hand, were
standing directly in front of what they said was a wide-open front door; a
door they said did not slam shut until they heard what sounded like gun
shots, at 1:07 AM; a minute after they had opened his front screened door,
without a warrant, “in order to see better inside.”

  
Mr. Daiak was a 52-year-old citizen, a lawyer from the University Of Florida College Of Law (1994); and had been an International Petroleum Economist for the Department of Defense, buying crude oil and military jet fuel. He had moved to Florida in 1980, and had opened and operated a retail picture-framing store; then had become a real-estate broker, before starting law school, on a merit scholarship (top 2% LSAT), at 38 years old.
Mr. Daiak is now “Unknown Prisoner No. C00407,” imprisoned for twenty years, mandatory, for firing two warning shots into his sofa to avoid harming the persons that he believed were breaking into his home, at one-in-the-morning, during Hurricane Frances.

         WHEREFORE, Appellant Joe Frank Daiak, Jr., begs this Court to grant his Motion for Rehearing pursuant to rule 9.330(a).

                                                                        X________________________________

                                                                        Joe Frank Daiak, Jr.

                                                                        C00407

                                                                        Madison C.I.

                                                                        382 S.W. MCI Way

                                                                        Madison, FL   32340
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