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PRELIMINARY STATEMENT

 SEQ CHAPTER \h \r 1References to the record shall be designated T.___, Vol.___.
STATEMENT OF THE CASE 


On September 24, 2004, a Complaint and Advisory charging the Appellant, Joseph Frank Daiak with Aggravated Assault on a Law Enforcement Officer and Shooting into an Occupied Dwelling, was filed.  Upon review, the Honorable Michael Andrews, sitting as the advisory court and having reviewed the complaint, found no probable cause existed and set the matter for a 48-hour review.  The Office of the Public Defender was appointed and a written plea of Not Guilty and Notice of Discovery filed on the Appellant’s behalf.


On September 25, 2004, pursuant to an amended complaint affidavit, probable cause as to the first charge, Aggravated Assault on a Law Enforcement Officer, was found.


On September 28, 2004, a Notice of Appearance, Waiver of Arraignment, Demand for Discovery, Request for Information, Plea of Not Guilty and Reservation to Challenge Probable Cause and Motion to Dismiss were filed by John Shahan, Esq. 


On September 30, 2004, the Office of the Public Defender moved to Withdraw and Attorney Shahan was recognized as Attorney of Record.

On October 9, 2004 the Appellant was charged by Information in the Circuit Court of Pasco County, Florida with four counts of Aggravated Assault on a Law Enforcement Officer in violation of section 784.021/784.07 (2) (c), Florida Statutes.


On July 20, 2005, a Motion to Dismiss Aggravated Assault on Law Enforcement Officers Charge was filed pursuant to Fla.R.Crim.P. 2.190(c )(4).

The State traversed the Motion on July 28, 2005.


On August 11, 2005, an Amended Motion to Dismiss Charges of Aggravated Assault on a Law Enforcement Officer was filed.  Again, on September 1, 2005, the State filed a Traverse to the Motion.   On September 12, 2005, the court entered an Order Denying the Motion to Dismiss.


On November 27, 2006, a Motion for Statement of Particulars was filed and on November 29, 2006 the Motion was denied. (T.21, Vol. I)


A jury trial was set for November 29, 2006 and on December 4, 2006, following trial, the jury returned verdicts of guilty as charged to the four count information.  The Appellant was sentenced to 20 years in the Florida Department of Corrections on each count, to run concurrently and remanded into custody. 


The trial court initially granted the Defendant’s Motion to Set Supersedeas Bond on December then without Notice, reconsidered and rescinded granting any Supersedeas bond on December 4, 2006.  (T.932, Vol. VI)
 


The Judgment and Sentence was filed on December 15, 2006.


On December 15, 2006, a Motion for Rehearing of December 4, 2006 denying Supersedeas Bond in alternative Motion to Reinstate Supersedeas Bond was filed as was a Statement of Judicial Acts and Errors to be Reviewed and Designation to the Court Reporter.


On December 18, 2006 a Notice of Appeal of Jury Verdicts and Judgments was filed.


On December 19, 2006, a Motion for Re-Hearing/Re-Trial was filed and denied on January 12, 2007. 







STATEMENT OF THE FACTStc "STATEMENT OF THE FACTS"

On September 5, 2004, Pasco County Sheriff’s Office was dispatched to the Appellant’s, Joe Frank Daiak Jr., residence regarding a domestic dispute. (T.175, Vol. II) The call had apparently been made by Ms. Vaillancourt’s mother, who had not been present and had witnessed nothing.    Deputy Mark Curtis arrived on the scene at 12:11 a.m. and made contact with the Appellant’s girlfriend, Donna Vaillancourt.  Ms. Vaillancourt advised the deputy that Mr. Daiak had become upset earlier in the evening when she lifted up her shirt in front of her brother.  Deputy sent Ms. Vaillancourt into the residence to ask Mr. Daiak to come outside so he could “tell his side of the story.” (T.178, Vol. II)  Ms. Vaillancourt entered the home and a short time later left the home with a surprised look on her face.  Ms. Vaillancourt turned to her mother and asked her to leave. The deputy then escorted the mother from the house before speaking to Ms. Vaillancourt about what she’d just witnessed.  Ms. Vaillancourt told the deputy that Mr. Daiak was sitting on the edge of his bed with a .357 magnum handgun at his head.  Deputy Curtis then called for back up units.  (T.179, Vol. II)  Lieutenant Queen, Sergeant McVey, Corporal Barrington, Corporal Mitchell and Deputy Meizo responded to the call for backup and after arriving at the Daiak residence, approached the home.  As they approached the home, Deputy Curtis heard two shots ring out. (T.180,Vol. II).  

Deputy William McVey testified that he responded to Deputy Curtis’ backup call.  As he approached the residence he observed Deputies Barrington, Meizo and Mitchell near the house. The front door was ajar although a screen door was closed.  Deputy Mitchell loudly tapped on the door with his flashlight and identified himself.  (T.230, Vol. II)  In response to his announcement, the occupant of the house, Mr. Daiak, told him to “get out of the house.”  When the deputy advised Mr. Daiak that he wasn’t in the house, Daiak again responded, “get out of the house.” (T.231,Vol. II) Deputy McVey testified that Mr. Daiak then stated, “do I want to die?” (T.232,Vol. II)  Mr. Daiak then purportedly yells, “die, die” and Deputy McVey advises Deputy Barrington to backup for safety reasons. (T.232, Vol. II)  At that time, Barrington sees a flash of light and hears a gunshot from inside of the home.  On cross-examination, Deputy McVey testified that he had parked his car down the street, had not used his sirens as he approached and that it was unlikely Mr. Daiak would have been aware of the presence of his patrol car unless he had come to the front door of the residence. (T.248, Vol. II)  At no time did Deputy McVey hear Mr. Daiak use the term “police” in his responses to the deputy’s calls. (T.253, Vol. II)  Deputy McVey had ordered Deputy Barrington to open the door of the Daiak residence to be able to see inside better.  The deputies did not have a warrant. (T.272,Vol. II).

Deputy Mitchell testified that he overheard Deputy McVey identify himself as a Sheriff’s deputy and the Appellant respond one time with “get off of my property.” (T.315, Vol. III).

Deputy Meizo testified that after Deputy McVey identified himself, he heard a response of “go away.” (T.337,Vol.III)  Deputy Meizo recalled hearing a “popping sound that he identified as a firearm discharging.”  He did not see a muzzle flash initially. (T.338,Vol.III).

Deputy Barrington testified that when he heard the first shot he didn’t hear where it hit and turned to Sergeant McVey and say “that was definitely a shot.” They then started backing up. (T.374,Vol. III).  Deputy Barrington acknowledged that after he heard the shot his adrenalin was pumping and that he “was more shocked than anything.” (T.376, Vol. III).  At no time did Deputy Barrington use the words “police” or “sheriff.” (T.398, Vol. III). 

Ella Hancock, Donna Vaillancourt’s mother testified that she had not witnessed the incident between her daughter and Mr. Daiak leading to the 911 call but she believed the matter involved a verbal argument. (T.568,Vol.VI).

Dennis Hancock testified that he had not witnessed an altercation between his sister, Donna Vaillancourt, and Mr. Daiak, but that he and Mr. Daiak had argued. (T.588,Vol.VI).

Joseph Frank Daiak, the Appellant took the stand and testified in his own defense.  Mr. Daiak testified that the media was reporting the coming of Hurricane Francis. (T.604, Vol.VII)  That afternoon, he and Ms. Vaillancourt went fishing for an hour or so on the Anclote River. They returned home then invited some friends to come over around 6 pm. (T.620,Vol.VII).  Mr. Daiak went to bed around 12:15 am.  A half an hour or forty-five minutes later he was awakened by voices or something. (T.633,Vol. VII) The voices he heard were male and it scared him. (T.634, Vol. VII).  Mr. Daiak heard voices and yelled out for the individuals to “get the f… out of the house.”  He didn’t know whether they were “teenagers, looters, home invaders, or whoever it was” but believed they were individuals who should not have been in his house. (T.634, Vol. VII).  Mr. Daiak decided to fire two rounds from his gun in order to scare the intruders away.  (T.637, Vol. VII).  He intentionally shot first into the sofa backed up by a cinder block wall and then into a bookcase, also backed up by a cinder block wall. (T.644, Vol. VII)  Based on his experience with firearms, Mr. Daiak knows that if he fires the hollow point rounds into the cinder block walls, there is no way they will penetrate the walls. (T.645, Vol. VII).  Mr. Daiak then hid in alcove for approximately a half an hour before retreating to his bedroom.  He does not call 911 because his phone is on the other side of the house past open windows that could leave him exposed to the intruders.  There is no phone in his bedroom. (T.649,Vol. VII)

Mr. Daiak’s testimony on cross-examination did not change.

SUMMARY OF ARGUMENT
     The State’s case against Mr. Daiak was centered on the fact that the individuals at Mr. Daiak’s home at the time he fired his handgun were officers with the Pasco County Sheriff’s Office.  Although lesser included offenses were presented, the State did not argue that if the jury believed Mr. Daiak’s testimony that he was unaware of the nature of the individuals at his house, he may still be guilty of aggravated assault.  Clearly, this is because, Mr. Daiak would have been justified in defending himself and his home in the absence of some apparent legal authority for the presence of the officers.

       Because the only evidence that Mr. Daiak knew the individuals pounding at his door was circumstantial, the State was obligated to counter the Appellant’s contention that he had no knowledge.  There is no evidence of any form of visual encounter between Mr. Daiak and the officers prior to the shots nor is there any direct evidence that he knew they were law enforcement.  Consequently, the trial court erred in failing to grant the Appellant’s Motion for Judgment of Acquittal following the presentation of the Defense’ case in chief.  The remedy is an Order remanding the matter to the trial court for dismissal of all charges.


In the alternative, the prosecution’s resounding and repetitive violation of the Golden Rule and her improper reference to matters not in evidence demand the judgment and sentence be vacated and the matter remanded to the trial court for a new trial.  Should this court also agree that under the facts of this case, the trial court should have also given the Florida Standard Jury Instruction regarding the Justifiable Use on Non-Deadly Force, the judgment and sentence should be vacated and the matter remanded to the trial court for a new trial.  Finally, given the clear impropriety of the prosecution’s closing arguments, on both Issues II and III, this court should find the cumulative nature of the error resulted in the Appellant having been denied the Due Process of law and vacate the judgment and sentence and remand the matter to the trial court for a new trial.

ISSUES ON APPEAL

ISSUE I


The trial court erred when it failed to grant the Appellant’s Motion for 

Judgment of Acquittal.  


Upon the close of the State’s case-in-chief and again after the defense rested, counsel for the Appellant moved for a Judgment of Acquittal.  On each occasion, the trial court denied the motion.  The record does not reflect the argument propounded by defense counsel on the second occasion other than a brief reference to “all the evidence that we put on in defense.” (T.802, Vol. VIII).  In fact, the record reflects an unrecorded sidebar conference and the State preserving the issue for appeal. 


The State charged the Appellant with four (4) counts of Aggravated Assault on Law Enforcement Officers.  During their case-in-chief the State presented without contravention that the Appellant had fired two rounds from a revolver into the interior walls of his home while a number of Pasco County Sheriff’s deputies were outside his home.  At the preliminary hearing before Judge Michael Andrews, the Court was presented with the affidavit of probable cause describing the deputies having attempted to make contact with Mr. Daiak and then having heard two gunshots.  Judge Andrews ruled that probable cause to bind Mr. Daiak over for trial did not exist and ordered a 48 hour review. (T.8, Vol. I).  Later, in an amended affidavit, the officer reported that they had identified themselves as law enforcement officers before the shots were fired.  The State’s evidence that the defendant was aware that the individuals at his door were law enforcement was entirely circumstantial.  No witness for the State testified that they had directly encountered the Appellant prior to the shots nor was there any evidence that the Appellant heard and/or understood the officers’ identification.  


The State’s proof was simply that the officers had called out to the Appellant and he had responded.  However, nothing in the Appellant’s response contradicts his testimony that he had no idea that the individuals present at his home were law enforcement.  Had there been evidence that he had responded “Die deputy, die!” or otherwise recognized their status, his testimony would have necessarily invoked a question for the jury.  That was not the case here.  In fact, as Deputy McVey attempted to announce his presence, Mr. Daiak repeatedly told the deputy to get out of his house.  Deputy McVey described his efforts to convey to the Appellant the fact that neither he nor the other deputies were in the house.  It is obvious that Mr. Daiak was unable to clearly hear and understand the information Deputy McVey attempted to convey.

            Mr. Daiak, an educated and by all accounts law abiding member of the community, with no apparent reason to respond negatively to the presence of law enforcement and no direct proof that he anticipated or recognized them, was convicted over his own uncontraverted testimony.  During a trial peppered with numerous peculiar incidents, including but not limited to the State invoking the Rule of Sequestration because of the presence of a defense witness during the pre-trial arguments on Motions in Limine later advising the court that she had failed or forgotten to advise her own witnesses of the ruling after they were found reading their deposition transcripts to each other mid-trial and questions concerning the role the defendant could necessarily play during trial due to his past membership in the Florida Bar, the singularly important issue concerning the Appellant’s knowledge at the time of the offense was never adequately addressed.  


The Appellant testified on direct that he was unaware the individuals at his door were law enforcement officers but instead believed them to be intruders. (T.663,Vol.VII). He repeated this on cross-examination.  His testimony was not inconsistent with that presented by the State, instead, it reasonably resolved any question of whether the State could adequately prove a criminal act by Mr. Daiak.  Having presented an uncontroverted and reasonable hypothesis of innocence, the Appellant’s Motion for Judgment of Acquittal must necessarily have been granted.  The trial court erred in denying the Motion and reversal is demanded. Linn v. State, 921 So.2d 830 (Fla. 2d DCA 2006), Watts v. State, 247 So.2d 16 (Fla. 2d DCA 1971).   

ISSUE II


The trial court fundamental error when it allowed the State to violate 

the Golden Rule in its closing argument.

     An improper “Golden Rule argument” typically occurs when counsel asks the jurors to place themselves in the circumstances of the victim; such an argument extends beyond the evidence and unduly creates, arouses and inflames the sympathy, prejudice and passions of the jury to the detriment of the accused.  Lugo v. State, 845 So.2d 74 (Fla. 2003) cert. Denied, 540 U.S. 920, 124 S.Ct. 320, 157 L.Ed.2d 216 (2003).  During the course of the State’s final argument, the prosecutor repeatedly compared the jurors and their desire for a safe return to their homes and families to the deputy’s desire and legal entitlement to a safe return to their homes and families at the end of their days.

       The State began its closing argument by appealing to the jurors’ fears and sympathies from the first sentence.

     “I know members of the jury, as people, we have certain expectations, and as citizens of the United States, and of the State of Florida, we have certain expectations from that, too.  We expect and we’ve come to expect that at the end of the day, we go home.  At the end of our workday, we get to go home safely; we get in our cars; we drive away.

      We get to our house, unlock the door, and we go home safely.  We expect that if there’s a problem, that we can call 911.  We expect that 911 will work. We expect that law enforcement will come; we expect that law enforcement will take care of the situation. Those are the expectations.

     Members of the jury, law enforcement, those officers, they don’t really expect to go home at the end of the day safely, they hope that they’ll get to do that. They pray that they’ll get to do that, but it doesn’t really become an expectation for them.  They expect that if they get a call in the middle of the night, that they’ll have to get up; that they’ll have to get dressed; that they’ll have to get out, and that they’ll have to go to wherever it is they are needed.  

     They inspect(sic) that if they get a call while they’re working, that they’ll have to respond.  And that they have to respond quickly, efficiently, and that they are to do whatever it is it takes to make that situation safe.  And they provide that; they do.  They provide that safety for us; they provide that protection for us.  Certainly not for the money they make, but they do it every day without question, without fail; they keep us safe. 

     Isn’t it time that we do the same for them?  Shouldn’t we also keep them safe:  Shouldn’t we be the ones to say some things are just not acceptable; some things are just not appropriate.  Shouldn’t we be the ones to say you should expect to get home at the end of the night, not just hope for it, but to expect it?  And we are going to do the best we can to get you there.” (T. 839, 840, Vol. VIII).  

     The purpose of this argument was to make the jury believe that their duty was to protect law enforcement in the same way law enforcement protects them.  The argument had nothing to do with the facts of the case or the issues at trial.  In essence, the argument was intended to place each juror in the debt of law enforcement in general and the four named deputies for their past and future service.  The argument begged the jury to understand that it was time to pay that debt to the under funded, underpaid officers by finding Mr. Daiak guilty.  It was clearly intended to call to arms all who are protected by law enforcement, particularly the men and women of the jury, to stand behind and support law enforcement through a verdict of guilt.  The argument was a clear violation of the “Golden Rule” and therefore a violation of Mr. Daiak’s Due Process Rights.  

     In her rebuttal closing argument, the prosecutor then contrasts the heroic efforts of law enforcement and, ostensibly the jury, when she attacks the Appellant’s lack of concern for his girlfriend.

     “He wants you to believe that he sees his fiancée of eight and a half years in a white T-shirt and boxers with no shoes, no bra, no nothing; doesn’t say good night to her, doesn’t walk her out, doesn’t do anything, but has no concern about her whatsoever for the rest of the night…”(T.871, Vol.VIII).

      Finally, in her last words to the jury, the prosecutor returns to her primary theme: 

     “Isn’t it time we get them home safely, members of the jury?  Really.”  (T.879, Vol.VIII).
     Because, trial counsel did not object to this diatribe, this Court must examine the statements not only for error but fundamental error.  Doorbal v. State, 837 So.2d 940, 956 (Fla. 2003).  Not only was the prosecutor’s statements error, they were fundamental error in that they not only placed the jurors in the victim’s shoes, they made the jurors responsible for their past and future safety. Id. at 957.  Although the court in Doorbal ruled that the violations present in that trial did not overcome the “mountain of physical and testimonial evidence established,” that these violations “walked the edge of reversible error.” Id.  
     In the instant matter before the court, the evidence did not amount to mountains.  As previously discussed, the nature of the State’s case was circumstantial and expressly refuted by the Appellant’s own testimony.  The State’s argument was not isolated but, in fact, was its primary thrust.  Unlike the isolated incident which caused such great concern in Doorbal, the prosecutor’s remarks were more akin to the repeated efforts deemed fundamental error by the court in Gomez v. State, 751 So.2d 630 (Fla. 3d DCA 1999).  The remarks were improper and repetitious.  The remarks were intended to make the victims more sympathetic while reducing the Appellant to something less than a man.  In the end, if the prosecutor was to be believed, there was only one concept at stake within the courtroom and it had nothing to do with the guilt or innocence of the Appellant.  It had to do with protecting those who protect us.

ISSUE III

     The trial court erred when it failed to sustain the defendant’s objection to the State’s impermissible comment at the close of the rebuttal argument.

     During the course of the trial, it was established that after firing his handgun twice, the Appellant retreated to his bedroom.  He testified that the bedroom he retreated to had no telephone.  The State accepted this testimony and moved on to his subsequent arrest  (T.761, Vol. VII).  During its closing rebuttal, the state drew from the evidence a photograph of the bedroom and pointed to an object and described it as a cordless phone in contradiction of the Appellant’s earlier testimony that he had no access to a phone.  

     “I just want to show you how well created the story is.  He was so scared he went right to bed, so scared he couldn’t even leave that back bedroom to make a phone call to 911.  He didn’t want to chance leaving that back bedroom to make a phone call.  This phone is sitting on the bed next to him.  His phone is sitting on that lovely safe that he wanted to show you in those nice little pictures.  His nice little cordless, very accessible, very – right there, right in the safest place in the bedroom.  He was so scared that he didn’t even pick it up and call 911, because it wasn’t there.  That’s what he tells you.  That’s how reasonable his story is.   Isn’t it time we get them home safely, members of the jury? Really” (T.870, Vol. VIII).

     Defense counsel objected on the grounds that the prosecutor had commented on evidence that had not been previously submitted to the jury.  At no time during the course of the trial, during the admission of the photograph depicting the “cordless phone” or in cross-examination of Mr. Daiak was the object in the photograph identified.  In fact, the prosecutor inquired directly of the issue of Mr. Daiak’s access to a phone but did not question him as to the object in the photo.  Instead, she waited until the close of all evidence and until after the defense had closed to identify the phone.  Unfortunately, her comment on the photograph was without an evidentiary foundation.  In fact, in reviewing the photograph, the trial court believed she was referring to a black object on the safe when in fact she was referring to a white object.  The issue could have been established without resorting to a literal last minute revelation, which afforded her an opportunity to impugn the Appellant’s testimony with no opportunity for the Appellant to respond.  Prosecutorial suggestions that the defendant has suborned perjury (or arguably more offensive, committed perjury) or manufactured evidence is completely improper. See Cooper v. State, 712 So.2d 1216 (Fla. 3d DCA 1998), Tran v. State, 655 So.2d 146 (Fla. 4th DCA 1995), Henry v. State, 651 So.2d 1269 (Fla. 4th DCA 1995).

     The prosecutor’s unsupported argument, particularly when taken in context of an overtly prejudicial and inflammatory closing argument cannot be allowed to stand.  The statement was improper and demands the judgment and sentence be vacated.
ISSUE IV


The trial court committed fundamental error when it failed to instruct the jury on justifiable use of non-deadly force as defined in Florida Standard Jury Instruction 3.6(g).

At issue during the trial of Mr. Daiak were the questions of whether he knew the individuals at his house on September 5, 2004 were deputies with the Pasco County Sheriff’s Office and whether his firing rounds into the interior walls of his home was done knowing that the bullets could never have passed through the concrete walls of the house.  Were the jury to accept Mr. Daiak’s testimony that he was familiar with handguns and ammunitions and that he knew that the hollow-point rounds he utilized that night were incapable of breaching the concrete walls of the house, the jury would then have had to determine whether Mr. Daiak was justified in the use of non-deadly force.  Because this question was at issue and because the standards allowing the use of non-deadly force are significantly less strict than those allowing the use of deadly force, the court committed fundamental error in having failed to instruct the jury on the justifiable use of non-deadly force.


There is no dispute that the Appellant, Mr. Daiak, fired two rounds of hollow-point bullets from his .357 magnum handgun on the interior of his home on September 5, 2004.  A firearm is necessarily a deadly weapon, however, the law contemplates deadly force, not a deadly weapon.  The Appellant testified to using the firearm in a manner in which the force used was non-deadly as opposed to deadly.  


Mr. Daiak has always contended that he fired his weapon in his home at unidentified intruders but intentionally fired into the concrete walls of his home because the hollow point rounds could not pass through walls and therefore, were not capable of harming anyone (T.644,Vol.VII). 

      “I was shooting at the - - - first the sofa that was backed up into, you know, a cinder block wall, and then a bookcase is backed up by a cinder block wall…I fired between the door and the window”

       Although two deputies testified that they had heard the Appellant scream, “die, die, die,” the Appellant refuted this and had yelled, if anything, “Get the f… out of my house.”  Because the Appellant placed into question the issue of whether the force he utilized was or was not deadly, the jury was entitled to be instructed on the appropriate law.  


The discharging of a firearm has been deemed deadly force because of the nature of the weapon, Caruthers v. State, 721 So.2d 371 (Fla. 2d DCA 1998), citing, Stewart v. State, 672 So.2d 865 (Fla. 2d DCA 1996).  Stewart relied on the concurring opinion in Miller v. State, 613 So.2d 530 (Fla. 3d DCA 1993) to support its decision.  However, the analysis has historically focused on the nature of the use and left the issue to the jury to decide.  In the instant matter, the use of the firearm was used in a manner not intended to cause death, much like the waving of a gun in Miller or the use of an axe handle, as in Caruthers.  

The obvious purpose of distinguishing between lawful uses of deadly versus non-deadly force is to limit the use of justifiable deadly force to those instances wherein the threat to the individual is greatest.  To establish that his use of the handgun was justifiable, Mr. Daiak was required to show that it was reasonable for him to believe that he was at risk of being a victim of an attempted murder, aggravated battery or burglary.  Were the jury allowed to decide that the force was non-deadly, the Appellant would have need only show that he reasonably believed that his conduct was necessary to defend himself against the victim’s imminent use of unlawful force against himself and that the unlawful force appeared ready to take place.  Florida Standard Jury Instruction 3.6(g).  Further defined, the jury would have been told that if the Daiak reasonably believed the victims had been trespassing or otherwise wrongfully interfering with Daiak’s land or property, that the property was in his lawful possession and that he believed the use of force was necessary to prevent or terminate the victim’s wrongful behavior, the force would have been justified.  It would not have been necessary that Daiak prove that the officers were entering his home with a fully formed and conscious intent to commit a crime within but that they were on his property illegally and his response was necessary to defend his property. 


In essence, this is exactly what Daiak attempted to express during his testimony.  He was in his home, knew there to be individuals he had not invited at his door and a belief that the controlled, safe use of the firearm would protect him and his home.  


Trial counsel did not request the aforementioned Standard Jury Instruction 3.6(g) and therefore the failure to request or object is reversible only if the error is fundamental.  The Appellant avers that the state of the law within the Second District is flawed in that it limits an accused’s ability to lawfully assert any and all legal defenses.  In the instant matter, the failure of the trial court to give the jury instruction concerning the justifiable use of non-deadly force went to the heart of the Appellant’s defense and precluded him a fair trial under the Due Process Clause of the Sixth Amendment to the United States Constitution as made applicable to the states by the Fourteenth Amendment to the United States Constitution.
ISSUE V
 SEQ CHAPTER \h \r 1The Appellant was not afforded and fair and impartial trial due to the cumulative effects of the trial court’s error.  The Appellant is entitled to a new trial.

The Florida Supreme Court has recognized that cumulative error is cognizable under certain circumstances.  State v. Gunsby, 670 So.2d 920 (Fla. 1996).  This is just such a case.  The failure of the trial court to afford the defense an adequate opportunity to thoroughly examine the state’s witnesses, it’s failure to allow the defense to establish incompetence, bias and/or motive precluded the defense a fair and impartial trial and it’s approval of the state’s discriminatory attack on foreign witnesses combined to undermine the reliability of the verdict.  As such, a new trial is warranted.

CONCLUSION


The Appellant was tried and convicted on the basis of circumstantial evidence.  During the course of the trial, there was no direct evidence that Mr. Daiak had knowledge that the people pounding on his front door were Pasco County Sheriff’s deputies. The Appellant provided a reasonable hypothesis of innocence that the State is unable to overcome.  The trial court erred in denying the Appellant’s Motion for Judgment of Acquittal.  This court must remedy the error by vacating the sentence and ordering the trial court to dismiss the charges.  


In the alternative, this court should appropriately recognize the clear and fundamental error that otherwise occurred during Mr. Daiak’s trial.  The prosecutor not only violated the Golden Rule during her closing argument, she did so pointedly and repeatedly.  Her efforts to place the jurors in the role of present and future protectors of law enforcement by appealing to the debt they owed law enforcement wasn’t isolated; it was the central theme of her closing argument.  The error was fundamental.  The prosecutor’s unfounded identification of an otherwise unidentified object at the close of her rebuttal argument was also reversible error.  Additionally, the trial court’s failure to properly instruct the jurors under the unique facts of this case warrant a vacation of the judgment and sentence and a remand for a new trial.  


Dated this 11th day of October, 2007.
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